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Introduction

Everyone has the right to have their case heard without undue delay (Article 45
paragraph 1 of the Constitution of the Republic of Poland). Prompt conduct of
proceedings is an order resulting from Art. 6 par. 1 of the Convention for the
Protection of Human Rights and Fundamental Freedoms of 4 November 1950
(hereinafter referred to as the ECHR), which provides that cases heard before
a court should be resolved within a reasonable time. Excessive duration of court
proceedings is in violation of Art. 6 par. 1 ECHR and gives ground to lodging
an individual complaint to the ECHR in Strasbourg. It also gives the aggrieved
party the right to seek relevant compensation (Art. 41 ECHR). The timely han-
dling of proceedings was taken into account by the Polish legislator, by obliging
in Art. 6 of the Polish Code of Civil Procedure courts to counteract any delays in
proceedings and to strive for the resolution to take place during the first hearing,
provided this can be done without negatively affecting the case. The right to have
one’s case heard without undue delay has a normative basis. The principles of
process economics and the concentration of evidence are included in the guiding
principles of civil procedure, whereas excessive length is indicated as one of the
shortcomings accompanying these proceedings ever since their inception. Polish
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law provides for the possibility of lodging a complaint to court due to excessive
length of court proceedings.!

Formulating practical remarks allowing to increase the efficiency of court
proceedings requires, first, identifying factors influencing the time of case res-
olution, starting from the moment it reaches the court of first instance court
until issuing the second-instance judgment. The right to have one’s case heard
without undue delay remains in the interest of representatives of both legal
and economic sciences. Lawyers point out that the speed of proceedings is not
an absolute value, as it is of importance only if ensuring simultaneously the
achievement of the fundamental goal of the proceedings (Flaga-Gieruszyns-
ka 2017). Thus, the speed of examining cases (Article 6 of the Code of Civil
Procedure) must not take place at the expense of the lack of explanation of
circumstances relevant to their settlement in the first place (Article 3§2 of the
Code of Civil Procedure). Economists, meanwhile, argue that justice delayed
is justice denied. Overly long court delay is not only likely to threaten the legit-
imacy of a country’s judicial system but can also lead to a loss in legitimacy of
the political system at large. Economists expect court delay to have important
economic consequences: as fewer contracts are entered into, there will be a
lower division of labor and, at the end of the day, less growth and income (Voigt
2016). Thus, economists try to measure performance on various levels: the in-
dividual one, the court one, and even the national one. They analyze factors
affecting the efficiency or effectiveness of the court system both on the supply
and demand side. Empirical research also concerns factors that may influence
judicial performance on both these ends of the spectrum. Accordingly, in this
paper it was examined on the supply side how: voluntary and mandatory judge
turnover between judicial districts (Guerra and Tagliapietra 2017), degrees of
formality of judicial procedures (Di Vita 2010, Djankov et al. 2003), the num-
ber or organizational structure of courts (Antonelli and Grembi 2013), court
size (Voigt and El Bialy 2015), incentives schemes for judges and lawyers (e.g.
payment scheme, career possibilities: Choi, Gulati and Posner 2009, Lim 2013,
Melcarne and Ramello 2015), judges’ productivity (Christensen and Szmer
2012, Marciano and Khalil 2012), knowledge, experience — judges’ seniority
(Ramseyer 2012), accountability (Goelzhauser 2012), individual task-scheduling
methods adopted by the judge (Coviello et al. 2009, 2014a, 2014b), judicial staff-
ing and caseload influence courts (Dimitrova-Grajzl et al. 2012). The efficiency,
effectiveness and timely handling of court proceedings were also the subject
of interest in the Polish legal and economic law-analysis literature (cf. Flaga-
-Gieruszynska 2017, Betdowski et al. 2010, Jonski 2016).

Summarizing the review of literature on the performance of judicial proceed-
ings, the basic factors on the supply side of the court’s functioning can be said to
include (Voigt 2016):

1 The Act of 17 June 2004 on complaints about violation of the party’s right to hear the case in court
proceedings without undue delay (Journal of Laws 2004, no. 179, item 1843, as amended).
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e The number of judges per capita. In addition, their education, age, experience
and so on are likely to play a role.

e The incentives that judges are subject to; in particular payment schemes and
career possibilities.

e The number and quality of staff.

e The available technology. This is not just the number of computers, but also ac-
cess to relevant decision-making collections, availability of software programs
connecting judges with each other and their administration but possibly also
with prosecutors, the police, prisons and so on.

The complexity of the judicial system itself; the number of court layers, etc.

The overall budget of the judiciary.

The number of non-judicial tasks allocated to the judiciary (like land or firm

registry as just discussed).

e The percentage of vacancies; it is not the potential number of judges that de-
termine output but the number of judges who are actually employed and work.

e The complexity of cases filed.

The efficiency, effectiveness and smooth handling of court proceedings in busi-
ness lawsuits in Poland are not, therefore, a novelty in either Polish or international
economic law-analysis literature. However, a hypothesis that efficiency influences the
level of transaction costs, and the subsequent conducting of a qualitative study in this
area, becomes an important contribution to the discussion about the importance of
the problem of transaction costs for the security of overall business trading in Poland.

Throughout this paper, we define “transaction cost” as does Douglas North,
among others: “[the costs of] defining, protecting, and enforcing the property rights
to goods” (North 1990, p. 28). Thus, the costs associated with litigation — especially
one that goes to court — would fit within North’s concept of “enforcement costs”
(North 1990, pp. 54-69). While there is disagreement among transaction cost schol-
ars about the treatment of enforcement costs (North 1990, p. 54), we still believe
that the legal costs of a court case directly or indirectly centered on a litigation are
consistent with Williamson’s view of transaction costs as “the economic equivalent of
friction in physical systems” (Williamson 1985, p. 19) and his definition of “ex post”
contracting costs: “...[the costs of] the setup and running costs associated with the
courts to which disputes are referred...” (ibidem p. 21).

Referring to the problems outlined above, the aim of the article is to identify
factors influencing the transaction costs of contract enforcement on the supply side,
i.e. as part of common courts’ activity, on the example of the District Court and
Appeals Court in Gdafisk.

For the purpose of the article, a pilot study was conducted involving 210 court
cases (lawsuits) pending before the District Court in Gdansk in the first instance
after 2009, in which the judgment was issued in 2012 (the last 210 cases) and for
which the appeal was lodged to the Appeals Court in Gdafisk and the proceedings
were concluded before 2013. The study attempted to answer two research questions.
First, which factors influence the time of case resolution, from the moment it reaches
the court of first instance up to the second-instance judgment, and second — to what
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extent the level of complexity of the case is correlated with the time of its considera-
tion. The paper is, in a way, a case study which can potentially be viewed as a prelude
to further research. In addition, the study constitutes an unprecedented attempt in
the Polish literature, given that it did not rely solely on statistical data on the dura-
tion of proceedings as reported by the Polish Ministry of Justice, but it examined
actual business lawsuits. It was assumed in the study that the transaction costs of
contract enforcement are not composed merely of the costs of court fees and legal
representation, which are defined normatively, but also of the efficiency of court
operations, i.e. the time necessary to exercise rights arising from the contract. Ex-
cessive duration of proceedings generates additional costs for the entrepreneur, yet
such costs are rarely estimated, and even less so in Poland. However, our goal was
not to determine the amount of transaction costs that arise from settling business
lawsuits before courts in Poland, but to identify factors influencing their emergence.

The remainder of this paper is as follows. Section 1 discusses the empirical
contributions in the literature on transaction costs and clarifies why it is impor-
tant to specifically look at these costs in the context of law in action. Section 2
discusses the data and empirical strategy. Consequently, section 3 focuses on the
empirical investigation. Last section concludes.

1. What do we know about transaction cost in litigation?

One of the key indicators of economic freedom and the ease/difficulty of doing busi-
ness is the time and costs of contract enforcement?. Enforcement costs, the third
and final (after search costs and bargaining costs) element of transaction costs, arise
when an agreement takes time to fulfil (Cooter and Ulen 2016, p. 88-90).
Transaction costs analysis is usually applied to the broader economy. On the
market for goods and services, buyers and sellers incur various costs of undertaking
a transaction (Williamson 1981, Rao 2003). The parties have to search for suitable
partners, inform themselves about the attributes of goods and services, and negoti-
ate a contract. After the contract has been concluded, the buyer has to monitor the
performance by the seller, and the seller has to ensure that the buyer pays the price.
Transactions need some governance structure, and this is costly to set up. Legal costs
and other costs to resolve disputes are textbook examples of such transaction costs
(Klein 1980, Ayres and Gertner 1992, Schwartz 1992, Hadfield 1994, Katz 2005, Scott
and Triantis 2006, Kostritsky 2005, Famulski 2017). Legal costs understood as the
transaction costs mean the direct economic costs incurred by the parties, primarily
costs associated with inspection, bargaining, enforcement, and litigation. These costs

2 For example, indicators such as Starting a Business, Registering Property, Enforcing Contracts and Re-
solving Insolvency from the Doing Business annual reports; indicators of the first pillar The Global Competitive-
ness Report elaborated by the World Economic Forum (Judicial independence, Efficiency of legal framework
in settling disputes, Efficiency of legal framework in challenging regs); Business costs of crime and violence,
Organized crime, Reliability of police services); taking into account the functioning of courts in the global survey
conducted by the World Bank and the EBRD (BEEPS), including Rule of Law components in the most popular
indexes of “economic freedom”, e.g. Heritage Foundation, Freedom House, Fraser Institute.
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are typically cash expenses, like attorneys’ fees, or reducible to cash equivalents, like
time and effort. Construed broadly, transaction costs could include the secondary
costs associated with the judicial infrastructure (Rhee 2006, p. 628). According to
Eggertson, the costs of monitoring and enforcing the implementation of contract are
part of ex post transaction costs, in contrast to those related to the formulation of the
contract, which are considered as ex ante transaction costs (Eggertson 1990, p. 14).

The transaction costs vary depending on the complexity of transaction. The
careful formulation of contracts and compliance with applicable laws allow busi-
nesses to avoid most misunderstandings. However, when the contract parties can-
not avoid them, the costs punishing violations of the agreement depend on the
efficiency of litigations. In general, enforcement costs are low when violations
of the agreement are easy to observe, and punishment is cheap to administer. It
means that a good legal system and high efficiency in recognizing business cases
by common courts allow to reduce both enforcement costs and transaction costs.

There is an enormous theoretical literature on how the parties in litigation
choose whether to settle their case or to litigate it through a trial (see, among
many others, Bebchuk 1984; Nalebuff 1987; Png 1983; Priest and Klein 1984;
Reinganum and Wilder 1986; Shavell 1996; Spier 1992; Cooter and Rubinfeld
1989; Daugherty and Reinganum 2005). Within this literature, there is a general
consensus that the outcome of the case will depend on the nature of the parties,
i.e., their ability to overcome transaction costs, their degree of risk aversion, in
sum, their relative ability to bargain for a settlement agreement or to continue the
case to judgment (Ball and Kesan 2009, p. 4).

Empirical studies tend to deal with this issue more explicitly. In a review of
the empirical literature on litigation, Kessler and Rubinfeld note that difficulty
in discussing this literature is that the institutional and legal environments vary
substantially across types of litigation. They state that “the particulars of settle-
ment behaviour depend on the nature of the parties (firms or individuals, risk
neutral or risk-averse, etc.), on the nature of the cases (large stakes, small stakes,
reputation effects, etc.), and more generally on the institutional characteristics
associated with the subject matter at issue” (Kessler and Rubinfeld 2004, p. 34).
The time and efforts in court disputes are also important. The analysis of files in
economic cases in Polish courts indicates the following important factors for the
litigation transaction costs:
duration of proceedings at first instance (detailing the time until the first hearing),
duration of proceedings at second instance,
possible time for reconsideration of the case at first instance,
the analysis of actions taken by the parties in the course of the case,
the value of the subject of the dispute (amount in controversy).
costs of proceedings,
complexity of the case measured by the number of volumes collected in the
course of the proceedings and the number of pages justifying the judgment,
organizational and legal form of the claimant/defendant,

e participation of an expert in the case.


http://mostwiedzy.pl

A\ MOST

,Ekonomista” 2019, nr 3
http://www.ekonomista.info.pl

326 Sylwia Morawska, Przemystaw Banasik, Beata Wozniak-Jechorek

The litigation transaction costs, independent of judgments made in disputes
or settlements reached between parties, constitute a significant economic cost of
doing business in the United States (Litigation Annual Trends Survey 2018; Liti-
gation Cost Survey of Major Companies 2010) and in other countries (World Bank
2018). Therefore, it is worth to analyze this problem in the Polish context.

2. Data and empirical strategy

As mentioned in the introduction, to answer the formulated research questions,
210 business lawsuits (electronic writ-of-payment proceedings — EPU, writ-of-
payment proceedings, enforcement proceedings, business case — GC) from the
regional Appeals Court in Gdansk were analyzed. The conducted study was qual-
itative, while the choice of cases subject to analysis was not random. The research
method proposed as part of the study may ensure replication of the findings in the
remaining courts. This is because:

1. Every court, regardless of its size and position in the judicial structure, oper-
ates on the same grounds and assumptions; it also has a similar internal struc-
ture, which consists of substantive departments and branches.

2. In every court there is the same structure of human resources: judges, refer-
endaries, side judges, officials and service employees.

3. The training (but also access to education and knowledge) and selection of
employees in every court is similar or the same (as in the case of judges and
referendaries).

4. Every court has the same access to material and financial resources, and the
difference in their size results solely from the size of the court (excluding ap-
peals courts that redistribute these resources).

Given that the study was qualitative, the accuracy of the assumptions remains
limited, though they arguably enable generalizing conclusions for the District
Court in Gdansk.

In order to reflect the most up-to-date legal status, as well as business and
judicial practice, 210 most recent cases concluded in 2012 at first instance were
selected, in which parties appealed to a higher court. This allowed to recognize
the time of proceedings for business lawsuits in actual conditions, as well as to de-
termine the waiting time for the first hearing, the duration of proceedings at first
instance and second instance, the duration of proceedings in the event of appoint-
ing expert witnesses, amount in controversy and costs of proceedings. It follows
from regulations that the costs of proceedings at both first and second instance
correspond to 5% of the amount in controversy. The study reveals the amount in
controversy that is at stake for entrepreneurs — parties to the proceedings. In the
examination of individual cases, it was also determined which entrepreneurs pur-
sue their rights before commercial courts, i.e. whether these are natural persons
(individuals) running a business or legal person.
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3. Empirical examination

3.1. Business lawsuit proceedings in light of statistical data

The number of registered business lawsuits — compared to other civil-law cases
—is marked by unique dynamics. While the number of civil disputes between nat-
ural persons (C) — despite a one-time doubling in 2010-12 (which could be due to
the introduction of EPU - electronic writ-of-payment proceedings) — is character-
ized by high stability, whereas family (RC) and employee (P) lawsuits show a clear
downward trend. Last but not least, the number of registered business lawsuits
(GC) has been subject to large fluctuations. Between 1999 and 2007, it dropped
significantly (almost by half in regional courts, and by 70% in district courts),
to increase again at a similar pace from 2008 onwards. Figure 1 illustrates the
dynamics of changes in the number of registered first-instance civil cases whose
parties were entrepreneurs and where the dispute concerned their economic ac-
tivity? — hereinafter referred to as business lawsuits.

Figure 1

Changes in the number of registered first-instance lawsuit cases
in regional and district courts in 1999-2016 (1999 = 100%)
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300% 300%
250% 250%
200% 200%
150% 150% FoN
/I \
°\__¢‘ Veoommnna=-" TSee-
100% 100% <'\'-., "
ATTT TR .:"\
oo .
50% 50% ..\ .............
0%0)\’56’\%\’5‘) 0%9\%6’\0)\’5")
V' P QDD LD O’ S IINN]
SR S S NN N R G N

Source: Case files by legal departments in common courts for 2001-2016, https://isws.ms.gov.pl/pl/baza-
-statystyczna (retrieved 12.06.2017).

3 The concept of business lawsuit is defined in Art. 2.1. of the Act of 24 May 1989 on the Consideration
of Business Lawsuits by Courts (consolidated text of the Journal of Laws 2016, item 723); S. Morawska,
P. Banasik, K. Jonski, grant report of the National Science Center (NCN) “Ocena poziomu rzeczywistej
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This raises the question of the reasons for changes in the number of registered
cases of this category — and possibly their (at least interval) forecasting. This is of
particular practical importance for the process of managing the structure of com-
mercial courts — implemented by the Polish Minister of Justice. If the number of
registered cases is subject to significant and cyclical fluctuations, decisions justi-
fied in light of the current scenario may turn out to be wrong in the near future.
A periodical decrease in the number of registered cases may lead to an excessive
shrinking of the structure, which then will not be able to cope with the subse-
quent increase. On the other hand, in a situation of periodic growth, there may
be a tendency to expand the structure excessively. Understanding the dynamics
of fluctuations in the number of registered business lawsuits and their causes will
help to avoid such mistakes. Interestingly, while the number of registered business
lawsuits with the amount in controversy exceeding 75,000 PLN (and therefore
examined by regional courts) stabilized after 2014, the number of registered cases
with lower amounts has been constantly on the rise. This increase seems difficult
to explain in the context of an economic upturn. A natural point of departure for
determining the number of registered business lawsuits is to conduct a historical
analysis.

Due to structural changes introduced in Poland in the 1990s (related to politi-
cal changes), a decision was made to narrow the analysis down to the period from
1997 to 2016. In that time, many different factors could influence the number of
registered business lawsuits. Some resulted from the legislator’s informed deci-
sions. In 2006, a new Act on Court Costs in Civil Cases came into effect”, which
reduced the fees incurred in business lawsuits from 5-8%° to 5% of the amount
in controversy. It is also safe to assume that the number of registered business
lawsuits will reflect changes taking places in the economy, e.g. an increase in
the number of business entities or business cycles, along with the accompanying
changes in the financial condition of enterprises.

A serious issue concerning court proceedings, including the handling of busi-
ness lawsuits, is their excessive duration. Figure 2 illustrates the total amount of
damages (compensation) awarded due to overly long court delays, which should
be classified as transaction costs arising from contract enforcement.

ochrony praw wierzycieli w Polsce w latach 2004-2012 — koszty transakcyjne dochodzenia prawa z umow”
[“Assessment of the level of actual protection of creditors’ rights in Poland in 2004-2012 - transaction costs of
contract enforcement”], contract number UMO-2013/09 B/HS4/03605.

4 Based on Art. 20 § 3 of the Act of 27 July 2001 on the System of Common Courts (consolidated
text of the Journal of Laws 2016, item 2062, as amended) and Art. 24 of the Act of 4 September 1997 on
Government Administration Departments (consolidated text in the Journal of Laws 2016, item 543, as
amended).

5 The Act of 28 July 2005 on Court Costs in Civil Cases (Journal of Laws 2016, item 623, as amended).

6 Regulation of the Minister of Justice of 17 December 1996 on determining the amount of entries in
civil cases (Journal of Laws 1996, no. 154, item 753, as amended) established a “step” relative fee of 5-8%
of the amount in controversy (the fee was degressive, while the rate decreased along with the increase in
amount in controversy).
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Figure 2
Total amount of damages awarded for undue delays
in cases heard before appeals courts and district courts in 2010-2017 (PLN)
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Source: Statistical Department of Management Information, Department of Strategy and European Funds
of the Polish Ministry of Justice, Warsaw 2018.

3.2. Court records analysis

An analysis of research results indicates that 36% of the analyzed lawsuits were
appeals against the payment order issued under writ-of-payment proceedings, while
another 13% - charges against the payment order issued under writ-of-payment
proceedings. Of the examined cases, three constituted an objection against the pay-
ment order issued in EPU - electronic writ-of-payment proceedings (appeals were
filed in all). This means that one of the parties already participated in a hearing be-
fore a commercial court (for issuing an order for payment) and was able to persuade
the judge to their case. The other party, in turn, did not agree with this decision
and appeared in court as part of legal proceedings (GC). In what concerns these
lawsuits, enforcing claims included two proceedings — payment-order or writ-of-
payment, as well as procedural (in the two-instance cases analyzed). Another 30%
were lawsuits filed for payment, which were not previously considered by the court
in payment-order or writ-of-payment proceedings. The remaining 21% comprised
other types of cases (e.g. for establishing the non-existence of a resolution or for
protection of the rights to trademarks and the principles of fair competition).

Half of the typical cases concerned amounts in controversy within the range of
130,000-360,000 PLN (average 858,000 PLN, median 175,000 PLN). The largest
sum in the analyzed sample was PLN 34 million”. It can be seen, then, that there is a
significant skewness in the distribution of amount in controversy. The median value
of the court fee was 7,800 PLN (median 4.5% of amount in controversy — a value
consistent with the five-percent relative tax referred to in the Act on Court Costs).

7 In two of the cases, amount in controversy was expressed in a foreign currency: CHF and EUR.
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Every fifth respondent was a natural person running a business — these persons
accounted for as much as one-third of the plaintiffs in the sample. On the other
hand, considering the structure of business organizations, a conclusion can be
drawn that individuals have a much lower probability of participating in a dis-
pute than legal persons. The most important group in terms of the form of legal
organization were limited companies, which accounted for 48% of defendants
and 39% of plaintiffs. In only 11 cases examined, two natural persons conducting
business activity were involved in a business lawsuit. In 43 cases (20%), a natural
person sued a limited company (of which 6 concerned corporate governance — e.g.
annulment of resolutions). In 38% of the cases, both parties to the dispute were
limited companies.

The number of hearings required to resolve the case in the first instance was
on average 4,5 (median 4), whereas half of the typical rulings fell within the range
of 2-6 hearings.

Appointment of expert evidence (a methodological assumption of the Doing
Business report) was observed in 24% of the cases. In addition, it might be worth
adding that the comprehensive examination of expert witnesses in court proceed-
ings, carried out by the Polish Institute of Justice, concluded that these experts
were appointed in every fifth business lawsuit heard before regional courts. How-
ever, in the examined sample there were cases where more than one expert wit-
ness was appointed (up to 4). The average waiting period for expertopinion in a
case, in which at least one such opinion was prepared, was 6.7 months (median 4
months, half of the typical values within the range of 3-8 months).

An analysis of the duration of proceedings should take into account the fol-
lowing four key stages:

(1) waiting for the first hearing,

(2) waiting time for expert opinion (if applies),

(3) the time of examining the case between the first hearing and the judgment,

(4) waiting time for a decision in the second instance.

The time of legal proceedings is synthetically illustrated in Figure 3 and Table
1. It turns out that the waiting time for the first hearing (mainly depending on the
caseload in a given court) was relatively stable in the examined sample, ranging
from 157 to 280 days in half of the typical cases (average 243, median 215). Also,
the waiting time for expert opinion — in cases where expert evidence was admitted
—was not the primary reason for the delay (the team conducting the study of ex-
pert witnesses at IWS came to the same conclusions). Furthermore, the duration
of appellate proceedings remained relatively stable throughout the study sample
—in half of the typical cases it did not go beyond the range of 215-357 days (aver-
age 312, median 274). Knowing that, in 2015-2016, almost one in four judgments
issued by district courts in business lawsuits was appealed against, which can be
considered an important factor determining the total time of claim collection.

It turns out, however, that the basic determinant of the duration of the pro-
ceedings is the stage between the first hearing and the delivery of the first-instance
judgment, which in turn depends on the load of hearings (resulting from case
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B The time elapsed while waiting for an expert’s opinion

B The time elapsed while waiting for the first hearing

Source: own elaboration based on the conducted case-file study.

Table 1

Duration of substantively concluded court proceedings (days)

Waiting time for
the first hearing

Waiting time for
expert opinion*

Remaining time
to examine the
case at the first

Examination
time at the
second instance

instance
25th percentile 157 - 96 215
75th percentile 280 - 509 357
Median 215 - 236 274
Average 243 37 365 313

* No positional measures due to the small number of cases in which expert evidence was admitted.

Source: own elaboration based on the conducted case-file study.
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complexity and parties’ legal strategy) and the time between them (resulting from
the workload of judges adjudicating in a given court) — see Figure 4.

As already indicated, the typical number of hearings required to conclude the
case fell within the range of 2—-6, meaning that judges need — assuming the trial may
last up to several hours — no more than tens of hours of workS. This leads to the con-
clusion that while the proceedings in the analyzed cases could last several hundred
days, the judge’s working time necessary to hear the case never exceeded a few days.

At this point it is worth citing the results of the report Analysis of workload and
development of labor standards for all professional groups in the judiciary, commissioned
by the Polish Ministry of Justice?, which suggests that resolving a case in a district
court requires an average of 9 hours 6 minutes and 29 seconds of the judge’s work.

Figure 4

Correlation between duration of substantively concluded proceedings (days)
and number of hearings
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Source: own elaboration based on the conducted case-file study.

Figure 5 shows the structure of the examined cases by amount in controversy
(using to this end a logarithmic scale)

Interestingly, there is a small number of lawsuits whose amount in controver-
sy does not exceed 100,000 PLN. In the context of a significant share of cases in
which at least one of the parties was a natural person conducting business activity,
it is curious to compare them with lawsuits where the parties were companies. As
shown in the graph below, for disputes for less than PLN 1 million the disparities
were very small. This is reflected in the median amount in controversy, which

8 This, of course, needs to be extended by the time to analyze the files and develop the justification for
the judgment (11-20 pages in half of the typical cases).
9 Cf. http://kurator.webd.pl/wp-content/uploads/2014/01/Raport-Podsumowuj%C4%85cy-Zadania-4.pdf
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Figure 5
Case structure by amount in controversy (PLN)
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Source: own elaboration based on the conducted case-file study.

was 164,400 PLN for lawsuits involving natural persons conducting business ac-
tivity, and 197,800 PLN for lawsuits without the participation of natural persons.
Business lawsuits whose amount in controversy was greater than PLN 1 million
applied almost exclusively to companies (Figure 6).

It turns out that amount in controversy seems to have a certain influence on
the manner of pursuing one’s claim in court — in the sense of applying non-conten-
tious (payment-order or writ-of-payment) and contentious proceedings (Figure
7). While the median amount in controversy is almost equal in both cases (171,000
and 176,000 PLN, respectively), the 75th percentile for each of them is 258,000
and 519,000 PLN, respectively.

What is important from the point of view of potential determinants of the
efficiency of proceedings, there seems to be no strong correlation between the
number of hearings in a given case and the amount in controversy (Figure 8).
This conclusion is consistent with the opinions of lawyers, indicating that it is the
legal complexity rather than the disputed sum that is the basic determinant of the
workload and duration of court proceedings. It can be curious, therefore, why
two cases with typical amounts in controversy may require from 2 to 8§ hearings.
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Figure 6

Amount in controversy and the organizational and legal form of parties
to the pending proceedings (PLN)
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Figure?7
Type of business lawsuit proceedings and amount in controversy
10,000,000
1,000,000
Median values
100,000 -
10,000 -
1,000 -

159 13 17 21 25 29 33 37 41 45 49 53 57 61 65 69 77 81 8 89 93 97 101

Analyzed cases

= The remaining cases
—— Cases previously identified in the writ-of-payment or writ-of-payment
proceedings

Source: own elaboration based on the conducted case-file study.
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Figure 8

Number of hearings and amount in controversy
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Source: own elaboration based on the conducted case-file study.

The volume of the judgment justification may be a better approximation of
the legal and factual complexity of a case (explaining also the larger number of
hearings and simultaneously the longer duration of the proceedings) (Figure 9).
Indeed, as illustrated by the graph below, this factor accounts for more than 15%
of the variability in the number of hearings in a case (OLS). This result does not
refer to atypical observations — cases with unusually long justifications (from 30
to even 90 pages).

Figure 9
Number of court hearings and length of judgment justification
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Source: own elaboration based on the conducted case-file study.
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An equally important source of information about the case’s level of complex-
ity — and thus providing the explanation for the number of hearings — turns out to
be the volume of case records (Figure 10).

Figure 10

Number of court hearings and volume of case records
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Source: own elaboration based on the conducted case-file study.

In the case of claims for payment (79% of cases examined), the judgment is-
sued by the court with the enforcement clause is the necessary stage to refer the
matter for enforced debt collection (bailiff case).

Concluding remarks

The study of 201 case files from business lawsuit proceedings enabled us to iden-
tify the factors influencing the efficiency of handling commercial cases by com-
mon courts. These include: duration of first-instance proceedings (especially the
waiting time for the first hearing), duration of second-instance proceedings, the
time to reexamine the case at first instance, parties’ activity in the course of the
case, amount in controversy, costs of proceedings, case complexity measured by
the number of volumes accumulated throughout the proceedings and the number
of pages of judgment justification, the organizational and legal form of the plain-
tiff/defendant, and the participation of expert witnesses. Parties’ activity refers,
among others, to the number of procedural documents submitted to the files of
proceedings.
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A preliminary analysis of the findings reveals that the basic determinant of the
duration of proceedings is the stage falling between the first hearing and the deliv-
ering of the judgment in the first instance, which in turn depends on the number of
hearings (resulting from case complexity and parties’ strategy) and the time between
them (resulting from the workload of judges adjudicating in a given court). The study
shows that the number of hearings necessary to conclude the case at first instance is
within the range of 2-6. One hearing can last a maximum of several hours, meaning
that judges spend no more than tens of hours of work examining a specific case!?. This
leads to the conclusion that while the proceedings in the analyzed cases can last several
hundred days, the judge’s working time necessary to hear the case never exceeds a few
days. The time necessary to consider the appeal is another factor affecting the effi-
ciency of business proceedings. In this scenario, the study indicated a relative stability
of the time needed for resolving business lawsuits as part of appellate proceedings.

The conducted research is preliminary, but it provides the basis for formulating
further research questions. It would be interesting to find out to what extent the
time necessary to claim justice in courts points to the weakness of the judiciary and
to what extent it is synonymous with “bad law” (excess of legal regulations, their
variability, ambiguity of wording). International studies on the efficiency of judicial
systems, as mentioned at the outset of this paper, indicate that extensive court pro-
ceedings and unclear provisions affect the performance of judges, and therefore of
courts themselves. In our research, we focused on one court procedure only, making
it all the more puzzling why the same procedure and the same type of cases require
a different time to be heard. Reasons for this may be sought in the very way judges
manage cases or in the activity of disputing parties.

The duration of case resolution is therefore the basic factor affecting the level of
transaction costs of the enforcement of contracts concluded between entrepreneurs
in business matters. These are non-market costs included in the category of ex-post
costs, whose amount — although difficult to estimate exactly — may hinder overall
business trading in Poland. For this reason, it seems crucial to recognize any factors
that can increase these costs.

The conducted analysis points to the necessity of further research in the area of
transaction costs. The next stage, following the selection of complex cases, seems
to be providing a reasonable answer to the question as to why lawsuits with the
same degree of complexity require a different amount of time to be resolved. The
final result of the initiated research should be the development of standards for
handling particular types of lawsuits, depending on the complexity of the case, as
this could reduce the unpredictability of transaction costs associated with contract
enforcement.

Received: 25 June 2018
Revised version: 15 March 2019

10 This, of course, needs to be extended by the time needed to analyze the files and develop the justifi-
cation for the judgment (11-20 pages in half of the typical cases).
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PRAKTYKA DZIALANIA SADOW POWSZECHNYCH W SPRAWACH
GOSPODARCZYCH W POLSCE - IDENTYFIKACJA KOSZTOW
TRANSAKCYJNYCH

Streszczenie

Celem artykutu jest identyfikacja czynnikow majacych wplyw na koszty transakcyjne do-
chodzenia praw z umow pomiedzy przedsigbiorcami w sprawach gospodarczych. Na po-
trzeby artykutu przeprowadzono pilotazowe badanie 210 spraw sagdowych zawistych przed
Sadem Okrggowym w Gdansku w pierwszej instancji po 2009 r., w ktérych wyrok wydano
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w 2012 r. (ostatnie 210 spraw) a od wyroku wniesiono apelacj¢ do Sadu Apelacyjnego
w Gdafisku i zakoficzono postepowanie przed 2013 r. Badanie miato charakter studium
przypadku, ktérego celem bylta identyfikacja czynnikéw majacych wplyw na koszty trans-
akcyjne dochodzenia praw z uméw po stronie podazowej, czyli w ramach dzialania sagdow.
Na koszty transakcyjne dochodzenia praw z uméw skladajg si¢ nie tylko koszty optaty
sadowej i zastgpstwa procesowego, okre§lone normatywnie, ale takze — co jest oczywiste
— czas niezb¢dny do wyegzekwowania praw wynikaj acych z umowy. W badaniu podjeto
probe odpowiedzi na dwa pytania badawcze. Po pierwsze, ktore z czynmkow maja wplyw
na czas rozpoznania sprawy, poczawszy od jej wplywu do sqdu pierwszej instancji az do
wydania wyroku w drugiej instancji, a po drugie — na ile poziom zawitosci sprawy przekta-
da si¢ na czas rozpoznania sprawy. Wyniki badai pozwolily na wstepne wyselekcjonowa-
nie podstawowych czynnikéw identyfikujacych poziom skomplikowania sprawy. Autorzy
artykulu przyjeli, ze naleza do nich: liczba tomdéw zgromadzonych w trakcie rozpoznania
sprawy, liczba rozpraw oraz liczba stron uzasadnienia wyroku w pierwszej i drugiej in-
stancji.

Stowa kluczowe: koszty transakcyjne, sad powszechny, prawo uméw, prawo cywilne, pro-
ces sadowy

JEL: D23, K12, K15, K41

THE HANDLING OF BUSINESS LAWSUITS BY COMMON COURTS
IN POLAND: IDENTIFICATION OF TRANSACTION COSTS

Abstract

The aim of the article is to identify factors influencing the transaction costs of the enforce-
ment of contracts concluded between entrepreneurs in business matters. For the purpose
of the article, a pilot study was conducted involving 210 court cases pending before the
District Court in Gdansk in the first instance after 2009, in which the judgment was issued
in 2012 (the last 210 cases) and for which the appeal was lodged to the Appeals Court in
Gdansk and the proceedings were concluded before 2013. The conducted case study was
to identify factors influencing the transaction costs of contractual rights on the supply
side, i.e. as part of court activity. Transaction costs of contract enforcement include not
only the costs of court fees and legal representation, which are defined normatively, but
also — and what is obvious — the time necessary to exercise rights under the contract. The
study attempted to answer two research questions. First, which factors influence the time
of consideration of the case, from the moment it reaches the court of first instance up to
the second-instance judgment, and second — to what extent the level of complexity of the
case is correlated with the time of its examination. The results enabled preselecting the
basic factors that identify the level of complexity of the case. It was assumed in this article
that they include: the number of volumes accumulated throughout the examination of the
case, the number of hearings, and the number of pages of justification of the first- and
second-instance judgment.

Keywords: transaction costs, common court, contract law, civil law, litigation process

JEL: D23, K12, K15, K41
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MPAKTHUKA MOJIbCKUX CYJIOB OBIIEN IOPUCIAKIIUHA
B BOIIPOCAX ITPEJIIPUHUMATEJILCKOM JIEATEJIbHOCTH
- NAEHTHNOUKANNA TPAH3AKIIMOHHBIX U3IEPKEK

Pe3ome

Henbto cratey siBisieTcss uaeHTHGUKAIMS (AKTOPOB, UMEIOMINX BIMSHUE HA TPAH3AKIIHOH-
HbI€ H3JEPIKKH TIPH CYICOHBIX CIIOpax MEXIY XO3SIMCTBYIOIINME CyObekTaMu. J{ist HyX[ cTa-
THH OBLIO MPOBENECHO MUIOTAXHOE HccienoBanue 210-Tu cyaeOHBIX J1el, paccMaTpUBaeMBbIX
OxpyxHbIM cygoM B [ 1aHbcke B iepBoit uHcTaHIuu nociie 2009 r., 3aKIT0YeHUE 110 KOTOPBIM
ob10 gano B 2012 1. (210 nocneanux aen). [lo naHHBIM fenam Obljla BHECEHA areIuIsIs
B ANCIUIIIMOHHEINA cyn B [aHBCKe, @ IPOU3BOACTBO OBLTO 3aBepuieHo 1o 2013 . Mceneno-
BaHHE MMEJO XapaKTep U3yueHHs Kelica, IeIbi0 KOTOporo Obula WaeHTH(HKAIHS (HaKTOPOB,
MMETOIINX BIMSHIE HA TPAH3aKIIMOHHBIE U3IEPIKKH CyAeOHBIX Pa30HpaTesbCTB CyObeKTa-Ipo-
JaBla. B TpaH3aKIMOHHBIE U3AEPKKU MO CYIeOHBIM pa3OUpaTeabcTBaM OTHOCHTEIBHO BbI-
MIOJTHEHUS XO35IHICTBEHHBIX JOTOBOPOB BXOJSAT HE TOJIBKO U3IEPIKKH IO CYyNeOHOMY B3HOCY
U OIuIaTa NpeACTaBUTeNEH Ha PoLecce, KOTOPhIe YCTAHOBIIEHbI CBBILIE, HO U, YTO OYEBUIHO,
BpeMs1, HEOOXOANMOE UTS BBITIOJTHEHHUS ITPaB, BEITEKAIONINX W3 TOTOBOPOB. B crarbe Oblta
MPEIPUHSATA MOMBITKA OTBETUTH Ha JIBa MCCIIEOBATENILCKUX BONpoca. Bo-mepBrix, Kakue
(hakTOpHl IMEIOT BIMSIHAE HAa BPEMsI pACCMOTPEHUS JIej1a, HAYMHAs C eT0 MOCTYIUICHUS B CY[
MIEPBOI MHCTAHIMH BIUIOTH JI0 BRIHECEHHS IPUTOBOPA BO BTOPOI MHCTAHIUH, & BO-BTOPBIX —
HACKOJIBKO YPOBEHbB CIIOKHOCTH JiejIa BIUSET Ha BpeMsl CyeOHOTro IpOoU3BOACTBA. Pe3ynbTarsl
UCCIIeJOBAaHUN MTO3BOIMIM NPEJBAPUTENBHO BBIACIUTH OCHOBHBIE (haKTOPHI, ONPEEISIOIne
YPOBCHB CIIOKHOCTH Aena. [1o MHEHHIO aBTOPOB CTaThH 3TO: KOJIUYECTBO TOMOB, COOPaHHBIX
B XOJIC M3yUCHHUS Jiea, KOMUYECTBO 3acefaHmH, a Takke KOIMYECTBO CTPAHUI] 000CHOBAHHS
[IPUrOBOPA B IIEPBOM U BTOPOH UHCTAHIIUY.

KnroueBble c10Ba: TpaH3aKIIMOHHEIE H3CPIKKH, Cy/T 00MIei IOpHUCINKIN, TOTOBOPHOE TIpa-
BO, I'pa)kJJaHCKOE NPaBo, CyAeOHbIil Ipolecc

JEL: D23, K12, K15, K41
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